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This determination will consider an Appedl filed with the Office of Hearings and Appeals (OHA) on April
26, 1999, by the State of Washington’s Department of Revenue under the Notice of Interpretation and
Procedures (NOIP) implementing the “payments-equal-to-taxes’ (PETT) provision in section 116(c)(3) of
the Nuclear Waste Policy Act of 1982, (NWPA), 42 U.S.C. § 10101 et seq. Under the NOIP, the
Department of Energy (DOE) will grant, to a State in which a candidate site for a high-level nuclear waste
repostory is located, a payment equal to the amount that State would receive if it were authorized to tax site
characterization activities at that Site. See 56 Fed. Reg. 42314 (August 27, 1991). The payment authorized
by the NWPA is known as a“PETT grant.” The history of the PETT program and the Basalt Waste
Isolation Project and Near Surface Test Facility (collectively referred to as the BWIP) for characterization
of acandidate site for arepository on the Hanford reservation in Washington State is described at length in
Benton County, Washington, 26 DOE ] 80,145 (1996), http://www.oha.doe.gov/cases/pett/|paD001.htm.

On February 24, 1993, the State submitted a forma claim to the DOE’ s Richland Operations Office for a
PETT grant equal to the taxes it would have levied for site characterization activities at Hanford. By letter
dated March 23, 1999, DOE's Office of Civilian Radioactive Waste Management (RW) denied the State’s
clam for a PETT grant based on Washington's Business and Occupation (“B& Q") Tax. The amount in
controversy is substantia; with interest through March 30, 2001, the State calculated the value of its claim
as $14,096,589. State's Hearing Exhibit 6.

Thefundamental dispute between the State and RW can be summarized as follows: According to the State,
the B& O tax is Washington's principal tax on business activities. It is based on ataxpayer’s gross income,
and it is intended to reach al business activity within Washington State. Since the BWIP was a Federal
prgedt funded through the DOE, it did not have any gross income, and the State based its PETT claim on “the
most comparable surrogate, the amount of expenditures associated with site characterization at Hanford.”
Pditioner’ sSatement of Position at 7. The State asserts that unless the BWIP is analogized to a private firm
performing site characterization activities
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for hirg the PETT provision in section 116(c)(3) is rendered meaningless. RW maintains that since the BWIP
had no gross income, its site characterization activities could not form the basis for taxation under the
Washington B& O tax, and no PETT grant isdue. RW also contends that the State cannot use the BWIP
budget expenditures as a surrogate for gross income because that is not normally done under Washington tax
practice. RW further contends that it is more appropriate to analogize the BWIP expenditures b
“interdepartmental charges,” in the nature of purdly financial transfers from one branch of a hypothetical
foragn oaarporation to another branch doing site characterization “in its own backyard” on land owned by the
parent in Washington State. According to RW, such interdepartmenta charges would be exempt from the
B& O tax under Washington State law, and no PETT would be due.

|. Background
A. The Nuclear Waste Policy Act of 1982, as amended

A principal purpose of the NWPA was to provide for the development of a geologic repository for the
permanent storage of high-level radioactive waste and spent nuclear fuel. As originally enacted, section
112(b) of theNWPA directed the Secretary of Energy to recommend three candidate sites for the repository
to the President. Section 112(c) required approval by the President of these sites. Under these provisions,
the Secretary recommended sites in Washington State (BWIP), Nevada (Y ucca Mountain), and Texas (Deaf
Smith County). On May 28, 1986, the President accepted the Secretary’ s recommendation and approved
these sites. Section 113(a) directed the Secretary to carry out site characterization “beginning with the
candidate sites that have been approved under section 112.” Section 116(c)(3) of the NWPA directed the
DOE to make PETT grants to the state and local governments in which potentia repository sites were
located:

The Scretary shall also grant to each State and unit of general local government in which a site for
arepository is gpproved under section 112(c) an amount each fiscal year equal to the amount such
State and unit of general local government, respectively, would receive were they authorized to tax
such site characterization activities at such dte, and the development and operation of such
repository, as such State and unit of general local government tax other real property and industrial
adivities occurring with such State and unit of general local government. Such grants shall continue
until such time as al such activities, development, and operation are terminated at such ste.

42 U.S.C. §10136(c)(3) (emphasis added). PETT grants were to be paid from the Nuclear Waste Fund.
42 U.S.C. § 10136(c)(5).

Only 18 months after the President approved the BWIP as a candidate site for the repository, Congress
enacted the NWPA Amendments of 1987 in Title V of the Omnibus Budget Reconciliation Act of 1987, Pub.
L.No. 100-203. This legidation narrowed the search for arepository site by designating the Y ucca Mountain
dte under section 112 of the NWPA as the sole candidate for characterization in accordance with section
113,42 U.S.C. § 10133. DOE was directed to terminate
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al site characterization activities at the BWIP within 90 days after December 22, 1987, the date on which
the NWPA Amendments of 1987 were signed into law. 42 U.S.C. § 10172.

The1987 amendments made other, conforming changes in the NWPA that are relevant to a contested issue
inthe present apped, namely the termination date for Washington’s PETT dligibility. Asoriginaly enacted,
sgdtion 116 provided for participation of “ States with one or more potentially acceptable sites for a repository”
in a public process leading to the final selection of arepository site. Sections 116(c)(1) and (c)(2) provided
for “financial assistance’” grants to enable the States to participate in the selection process. 42 U.S.C. §
10136. Those financia assistance grants to the States were distinct from PETT grants and had a different
puposefromthe PETT grants contemplated by section 116(c)(3), and the statute as originally enacted stated
thet paymentsegual to taxes were in addition to financial assistance grants by beginning the PETT provision
with the phrase “ The Secretary shall also grant to each State....” When the 1987 amendments limited site
characterization to Yucca Mountain, the language of section 116 was modified by deleting the generd
references to “States’ and substituting specific references to “the State of Nevada.” That word change
recognized that henceforth, Nevada would be the only State entitled to receive financia assistance grants for
paticipating in the repository selection process, and PETT grants for Site characterization activities (and the
possible development and operation of a repository). The PETT provision in section 116(c)(3)(A) of the
arended statute begins with the phrase, “In addition to the financial assistance grants under paragraphs (1)
and (2), the Secretary shall grant to the State of Nevada....” Finaly, a new paragraph (6) was added to
section 116(c) which provides that “No State, other than the State of Nevada, may receive financial
assistance under this subsection after December 22, 1987.” 42 U.S.C. 8§ 10136(c)(6)(emphasis added).

B. DOE’s Notice of Interpretation and Procedures

In August 1991, RW issued a final Notice of Interpretation and Procedures (NOIP) for administering the
PETT provisions of the NWPA, as amended. 56 Fed. Reg. 42314 (August 27, 1991). The final NOIP
addressed comments received in response to a Proposed Notice issued on March 7, 1990. Severa of the
changes adopted in response to those comments are relevant to the present case. First, the interpretation of
“gte’ wasexpanded to include al site characterization activities associated with a candidate site coextensive
with the taxing jurisdiction’s taxing authority, whether or not those activities are conducted on the physical
ste. Inthe present case this means that all site characterization-related activities subject to taxation by the
State of Washington are digible for inclusion in the State's PETT claim, no matter where those activities
occurred. Id. at 42316. Second, the NOIP provided for an appeal process through the OHA for those
jurisdictions having disputes with RW regarding PETT, and stated that OHA'’s decision on an gpped will
sveas the final DOE action with respect to PETT. |d. at 42317. Finally, the NOIP considered comments
about the commencament and termination of PETT eligibility. The NOIP determined that the State’ s igibility
for PETT would begin on May 28, 1986, the date on which the President approved the three candidate sites,
and end on December 22, 1987, the date of enactment for the NWPA Amendments of 1987. In addition, the
NOIP established the administrative procedures for considering PETT claims. See 56 Fed. Reg. 42318-20.
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In setting the time limits for the State’' s PETT dligibility, the NOIP considered comments submitted by the
State of Washington and the Mid-Columbia Consortium of Governments. These commenters claimed that
DOE’s proposed selection of May 28, 1986 as the commencement date for PETT digibility was
unreasonable, since site characterization activities were underway at the BWIP before it was formally
recommended for site characterization under the NWPA procedures. After considering these comments,
DOE determined that the preliminary activities undertaken before any site was designated as a “ candidate
site” under the NWPA did not congtitute “site characterization” within the meaning of section 2(21) of the
NWPA. In reaching that determination, DOE pointed out that the term “site characterization” is defined as:

(A) siting research activities with respect to atest and evauation facility at a candidate site; and
(B) ectivities, whether in the laboratory or in the field, undertaken to establish the geologic condition
andtheranges of the parameters of a candidate Site relevant to the location of arepository, including
borings sufaceexcavations, excavations of exploratory shafts, limited subsurface lateral excavations
and borings, and in Situ testing needed to evaluate the suitability of a candidate site for the location
of a repostory, but not including preliminary borings and geophysical testing needed to assess
whether site characterization should be undertaken.

42U.SC.8101(21). The NOIP explained that although various laboratory and field activities may have been
underway at the sites prior to May 28, 1986, “these activities were neither related to atest and evaluation
facility nor were they undertaken to establish the geologic condition or ranges of the parameters relevant to
the location of repository.” 56 Fed. Reg. at 42318. The NOIP goes on to state that “[e]ven if some of the
daacollected before the May 28, 1986 date were relevant to the overall characterization of the site, that fact
aone would not quaify the data collection process as ‘Site characterization’ for purposes of the NWPA.”
Id.

In addition to setting the time limits that apply to the State, the NOIP specified the following genera
requirements for a jurisdiction to be eligible to receive PETT payments for Site characterization activities: (i)
the jurisdiction must have the requisite taxing authority, and (ii) the jurisdiction must levy taxes applicable to
non-Federal activities that are similar to the site characterization activities conducted by the Federal
Government. Id. at 42318.

Basad onthe definition of site characterization in section 2(21) of the NWPA, the NOIP determined that the
following types of activities would be dligible for PETT: (i) activities that impact the assessed value of red
propaty;, (i) activities carried out prior to May 28, 1986, but only to the extent that the residua value of these
activities after May 28, 1986 is treated as improvements to real property, used in support of site
charadterization for purposes of assessment valuation; (iii) ownership or possessory use of personal property;
(iv) purchase or transfer of persona property acquired in one State for use in an digible State; (v) use of
motor vehicles, (vi) use of specia fuels; (vii) payment of salaries to Federa employees; and (viii) activities
et to business or income taxes. The preceding list is not exclusive, and the NOIP recognized that other
activities undertaken
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by DOE to evaluate the geologic suitability of the site that an digible jurisdiction is authorized to tax may also
be considered in the calculation of PETT. Id.

The “Administrative Procedures’ section of the NOIP described the “estimated PETT anadlysis’ that the
dighlejuigidions should submit to the DOE. For the period concerned in the present Appedl, only two state
governments were digible to submit estimates for PETT payments. Nevada, for the Y ucca Mountain site,
and Washington, for the Hanford site. According to the NOIP, the estimated PETT anaysis should include
the following:

1. Basisfor digibility showing how the jurisdiction meets the requirement for digibility as set forth
inthis Notice. 2. Citations of relevant tax rules, regulations, rates, and bases for applying the rates.
3 Ligsof Federd site characterization activities considered in estimating the PETT. 4. Caculations
supporting the estimates in sufficient detail to allow DOE to verify the estimates. 5. Estimate o
PETT liability for each tax type to which DOE’s site characterization activities are subject ad
estimates of PETT liability for each tax type in accordance with the appropriate tax laws.

Id. at 42319. The NOIP states that DOE will review these analyses to verify that they are complete and
correct regarding DOE’s site characterization activities, the assessed value of DOE’s property used to
uppatt its Site characterization activities, DOE's operational activities subject to tax, and the tax laws of the
eligible jurisdiction. The Notice provides that “late payments shal include interest, if appropriate, n
accordance with applicable requirements of the taxing jurisdiction.” 1d.

I1. Positions of the Parties
A. The Sate’'s PETT Estimate

TheSaesuomitted its PETT claim to DOE/RL on February 24, 1993. The claim was based on severa types
of taxes that Washington collects. At this point, RW has granted the claim in part and paid Washington a
PETT grant based on al applicable taxes but one, the B& O tax, which is the focus of the present appeal .
Thedamgaedthat the B& O tax is Washington's principa tax upon business activities, citing Revised Code
of Washington (Wash. Rev. Code ) 82.04.220, and noted that the tax is based on “the gross income of the
business,” as that term is defined in Wash. Rev. Code 82.04.280. The claim continued that “for PETT
purposes there are no ‘sales’ or ‘income’ comparable to the private sector meaning of gross receipts.” The
Saeddemined thet the closest approximation of grossincome is the amount of expenditures associated with
the BWIP site characterization, and used these amounts as a measure of the B&O tax liability for PETT
purposes. The State separated its PETT claim into two periods. The first period was for January 7, 1983
until May 28,1986. For this period, the State sought B& O tax of $3,330,520, plusinterest through December
31,1992. The second period covered by the State’ s claim was for May 28, 1986 until December 22, 1987.
For that period, the State sought B& O tax of $2,895,227, plus interest through December 31, 1992. The
updated amounts for the two periods claimed by the State, including
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inerest through September 30, 1998, were $7,321,166 (for the period January 7, 1983 to May 28, 1986) and
$5,672,528 (for the period May 28, 1986 though December 22, 1987).

B. RW s Determination

On March 23, 1999, RW issued a determination denying the State's claim for aPETT grant based on the
B& O tax. This determination rejected the State’s PETT estimate for several reasons. First, RW read
Wash. Rev. Code 82.04.290 as suggesting that an ordinary Washington business with “no gross income’
would pay zero B&O tax. Determination at 4. Second, RW found no legal authority for the State's
Uditution of its own “approximation” for gross income in cases where gross income is zero, noting that the
Saes PETT estimate had submitted no examples of other taxpayers who paid B& O tax on the basis of an
groraxdimaiondf gossincome. 1d. Third, RW determined that the DOE’ s BWIP budget was the equivaent
of aninterdepartmental charge, furnished by one branch of a business organization to another department or
branch. Under Wagington Administrative Code (WAC) 458-20-201, amounts representing interdepartmental
chargesareexcluded in computing the amount due for B& O tax. RW observed that Washington could have
shedad interdepartmental charges to the B& O tax, but the legidature deliberately determined not to subject
apurdy financia transaction, such as the transfer of funds from one corporate department to another, to the
B& O tax, citing Washington Excise Tax Bulletin 86.04.201.203 issued July 22, 1986. RW’ s determination
reasoned that:

Since Section 116(c)(3) requires that Site characterization activities be subject to the same taxation
ruesasared Washington businesses, the interdepartmental charge exemption to the B& O tax must
dsobe applied to Site characterization activities. Accordingly, a smple alocation of funds from one
branchar department of the Federal government to another, i.e. from President and Congress to the
[DOE] and the BWIP project, is not the type of transaction that would be taxed under Washington
law, and thus may not form the basisfor a PETT grant.

Determination at 5.
RW’ s determination then summarized its fundamental reasons for rgjecting the claim:

In order to establish a basis for the B& O tax, the [State] would postulate a fictional transaction in
place of the transaction which actualy occurred, and then apply the B&O tax to the fictional
transaction. However, we have found no basisin Washington tax law for the use of legal fictions
o this nature in determinating the amount of B& O tax due. Such alegd fiction could well form the
basisfor aPETT grant if it were shown to be aregular part of Washington tax practice, applicable
todl industrial taxpayers. However, our study of Washington tax law indicates that the term “gross
income’ is construed strictly in accordance with the statutory definitions. Since Congress requires
thet PETT bedetermined in accordance with the same rules applicable to al taxpayers, we must use
the standard definition of grossincome.
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Id. The determination also addressed two other issues that the State raised: an issue concerning RW’s
characterization of the BWIP budget as an “interdepartmental charge,” and an issue concerning the
“pyramiding” of the B& O tax. The State had argued that “to conclude that DOE was merely a department
of alarger corporation would render the grant language of Section 116(c)(3) virtually meaningless, if not
entirely meaningless.” 1d. at 6, quoting the State’s July 27, 1998 letter. RW asserted that the State's
foregaing argument “would have more weight if the B& O tax were the only one which could support aPETT
grant.” However, RW noted that it had previously determined that the State was eligible for PETT
concerning the Tax for Common Schools, and aso the State Use Tax, and that “these determinations give
substantial meaning to Section 116(c)(3).” RW reiterated that departments of larger corporations n
Washington State regularly receive transfers of money from corporate treasuries without the payment of
B& O taxes on these transfers, and that the State “would have us render ‘entirely meaningless the
fundamental congressional intent underlying Section 116(c)(3): the concept that payments are to be ‘equa’
to taxes.” Id.

TheRW daemindion noted that the PETT grant claimed by the State would be “pyramided” upon the B& O
texesdreedy adllected from BWIP contractors who did the bulk of project work. Since the State has aready
collected “a full portion of B& O tax from this source,” RW “saw no need to adopt a strained reading of
Section 116(c)(3) merely to add ‘meaning’ to this provison.” According to RW, “the best interpretation of
Section 116(c)(3) would have us caculate the B& O tax for PETT purposes exactly as [the State] would
apply the tax to private, industria taxpayers.” 1d.

Inview of RW’s decision to reject the B& O tax claim since the BWIP had no gross income, and in view of
its characterization of the BWIP budget as purely financia interdepartmental charges exempted by the
legdaure from the B& O tax, the Determination declined to consider various other issues, such as the exact
cdadaionof such atax, and the particular tax rate that should be applied. 1d. Findly, the Determination did
not address the issue of the time periods for which Washington State would be digible for PETT. However,
RW has argued in the present appeal that the State’s PETT €ligibility, if any, ran from May 28, 1986 (when
the President designated the BWIP as a candidate site) through December 22, 1987 (when the NWPA
amendments were signed into law).

C. Washington State’ s Contentions on Appeal

The State contendsthat RW’ s Determination erred in denying its PETT claim for B& O tax. The State begins
by describing what it characterizes as the “pervasive’nature of the B&O tax. In response to RW's
Determination, the State gives examples of nonprofit associations and municipa governmental entities that
have been assessed B& O tax on activities undertaken for public benefits other than profits, and examples of
private firms that have been assessed B& O tax based on their actua costs, even when their accounting
s/demsddnatyidd gross receipts, or gross income in the usua sense. Then the State goes on to explain why
it believes that section 116(c)(3) must be read in conjunction with the Washington taxation scheme ©
auhorize a PETT grant based on the B& O tax. The State rejects RW’ s alternative theory that analogizes
theBWIPbudget expenditures to “interdepartmental charges’ transferred from one branch of a hypothetical
foreign corporation to fund site characterization activities by its Washington State branch on its own land.
Findly, the
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Saeaddreses the rate of taxation that it contends is appropriate for the BWIP site characterization, and the
time periods for which it contends PETT should be granted. Each of these arguments is addressed bel ow.

The State contends that making a profit is not required before the B& O tax isimposed, and notes that the
Washington Supreme Court has rgiected arguments made by nonprofit associations and municipal
govemmentsthe they were not engaged in business because their activities did not benefit themselves or their
mambasmonetarily. Petitioner’ s Statement of Position at 4, citing Young Men’s Christian Ass'n v. State,
62 Wash.2d 504, 508, 383 P.2d 497 (1963) (the B& O tax appliesto al activities engaged in with the object
of gain, benefit, or advantage to the taxpayer or to another person or class, directly or indirectly), Seattle v.
Sate, 59 Wash.2d 150, 367 P.2d 123 (1961) (the legidature did not intend to restrict meaning of the term
“busness’ tothose activities engaged in solely for profit), and Tacoma v. State Tax Comm’'n, 177 Wash. 604,
33 P.2d 899 (1934) (the legidature intended to tax activities engaged in with the object of nonmonetary
benefit).

The State further argues that the mere fact that the amount received by ataxpayer only equals its costsis
not controlling for B& O tax purposes. Petitioner’s Statement of Position at 4. In support of this point, the
Saedtes the case of Pullman Co. v. Sate, 65 Wash.2d 860, 400 P.2d 91 (1965), in which the Washington
Supreme Court held that even though the payments Pullman received for repairing and maintaining railroad
carsowred by other entities were intended to represent a reimbursement for the actual costs and yielded no
profit to Pulman under its accounting scheme, they became taxable as part of the gross income derived from
“realing’ under the B& O tax. In addition, the State cites Washington court decisions holding that deductions,
exemptions, and even the terminology used by the legidature in the B& O tax statutes are to be narrowly
construed to fulfill the legidative intent to make it a pervasive tax.

In its Answers to RW’s Requests for Admission, the State also cited a case decided by the Washington
Board of Tax Appeals in which the Department of Revenue (DOR) was required to determine a taxable
vauefor praducts for which there was no “sale” or “income.” Shell Oil Co. v. Sate of Washington, Dep’t
of Rev., BTA No.93-28 (May 23, 1997) (Shell). The primary issue in that case was how to value exchanged
petroleum products for purposes of the B& O tax. During the tax years at issue, the taxpayer participated
inlargevolume exchanges with other refiners. This practice involves a transaction where one party delivers
barrels of product to the exchange partner and receives back alike amount of barrels at another place and
time InShell’ s case, generaly no money changes hands in these exchanges, but the value of the exchanged
produassis fully taxable under the B& O tax unless the exchange qualifies as an exempt accommodation sale
under Wash. Rev. Code § 82.04.425. Shell’s exchanges did not qualify for that exemption, and they were
subject to B& O tax on the market value of the products given up in the exchange as the DOR determined
by referenceto Platt’ s, an industry standard oil price reporting service. Shell, supra. That vauation is smilar
toimputing atotal revenue to the value of the exchange at the time the products were made available to the
exchange partner.

The State also argues that the language of section 116(c)(3) provides a basis for the granting of PETT.
According to the State, the PETT statute “further provides that the amount to be paid shall
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be equivaent to what the State would receive from a taxable entity engaging in industria activity within the
State.” In the State’s view,

the appropriate analogy, therefore, isto liken USDOE to a genera contractor performing work for
the federal government which is paid a given amount for work it will perform itself, with or without
the assistant of subcontractors. To analogize USDOE to an independent contractor gives meaning
t0 8 116(c)(3). Otherwise, the language granting PETT to states in the amount they would receive
were they authorized to tax site characterization activities at the federal site really is meaningless.

Pditiona’ s Statement of Position at 7. The State also asserts that under Wash. Rev. Code 82.04.290, such
gte characterization activities would be subject to the “catch-all” rate of tax for “other business and service
activities” 1d. The State asserts that “pyramiding” of tax burdens is a significant feature of the B& O tax,
so that even if the BWIP subcontractors have already paid B&O tax on the amounts they received from
DOE, the BWIP itsdlf asthe general contractor in the State’ s analogy, would have to pay B& O tax based
onitsgrossincome. Id. at 2, 3.

[11. OHA Procedural History

After the present Appeal wasfiled on April 26, 1999, OHA requested that each party submit a statement
sdting forth its position in detail. Following the exchange of these Statements of Position, a series of status
conferences were held by telephone during the next several months, and the parties conducted discovery.
OHA issed one interlocutory decision to resolve discovery issues. State of Washington, 27 DOE { 82,503
(200). We explored the possibility of avoiding an evidentiary hearing and proceeding directly to decide the
case on cross motions for summary judgment. However, we ultimately determined that since certain
fundamentd factsramained in dispute, it would be necessary to hold an evidentiary hearing in order to develop
a complete record.

Sortly before the evidentiary hearing, OHA issued a second interlocutory decision in which we denied two
mationsfor patid summary judgment that were filed by RW. State of Washington, 28 DOE ] 82,501 (2001).
Thefird motion sought partid summary judgment on the following legal proposition: “that a private taxpayer,
operating in asimilar factual context, would not be subject to B& O tax under Washington law.” Motion at
1. RW'smotion was based on the responses of two State witnesses, David J. Wiest and Kenneth Capek,
to hypothetica questions posed to them in depositions by RW’ s counsdl, and the State’ s answersto RW’s
requestsfor admissions. The State disputed RW’ s characterization of the BWIP project in those hypothetical
guestions as “a private taxpayer in Washington, who, on its own behaf and using its own money, does site
characterization work in its own backyard to determine the yard's suitability for some future purpose.” 28
DOE 182,501 at 85,002. According to the State, “under an equally plausible characterization of the BWIP,
grossrevenues derived by a company performing site characterization activities for another are indisputably
abjectto B& O tax” under Washington law. 1d. The State argued that RW’ s interpretation of the NWPA’s
PETT provison would produce a result (no PETT grant for B& O tax on industrial activities at the BWIP
during site characterization) that is inconsistent with both Congressiona intent and RW’s own interpretation
of the NWPA in the NOIP. We indicated that we
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ageed with the State that RW postulated an analogy that would yield the result which it advocates, but that
RW'’s analogy does not comport exactly with the facts. We therefore denied the first motion for partial
summay judgment based on our finding that there is a material dispute about which party’s characterization
of the BWIP is more appropriate under the circumstances of this case.

RW' ssscond motion sought partia summary judgment on the following propostion: “that the time period for
measuring the Petitioner’s entitlement for payments equal to taxes (PETT) under section 116(c)(3) of the
Nuclear Waste Policy Act (NWPA) commenced on May 28, 1986, and ended on December 22, 1987.”
Moationa 1. RW pointed out that in the Benton County decision, OHA had determined that PETT digibility
did not begin until May 28, 1986 when the BWIP was approved as a candidate site under section 112(b) of
theNWPA. See 26 DOE {80,145 at 80,618. OHA agreed with RW’ s position on the start date for PETT
dighility, but we disagreed with RW on the termination date. OHA ruled in the Benton County decision that
thetermination date for PETT dligibility should be March 21, 1988, the effective termination date for BWIP
Site characterization activities according to the NWPA amendments of 1987. That statute, codified at 42
U.S.C. § 10172, directed DOE to terminate al site characterization activities at the BWIP 90 days after
Decamber 22, 1987. Section 116(c)(3) of the NWPA as originally enacted specifies that PETT grants “shall
continueuntil such time as all [site characterization] activities are terminated at such site.” 26 DOE 9] 80,145
a80,619. Based on our determination that the premise of the second motion was haf right and half wrong,
wedenied that motion aswell. 28 DOE 4 82,501 at 85,003. RW moved for reconsideration of our decision
denying the second motion for partial summary judgment, arguing that section 116(c)(6), which was added
by the1987 NWPA amendments, precluded further “financial assistance’ to any State “other than the State
of Nevada.” We declined to consider the request on the eve of the evidentiary hearing. However, we will
consider RW’s argument based on the language of section 116(c)(6) later in the present decision.

Anevidentiary hearing was held in Seattle on March 28 and 29, 2001. Post-hearing briefs were submitted in
Augugt 2001, and reply briefs were submitted in October 2001.  In November 2001, after reviewing the entire
record, OHA informed the parties that we were prepared to issue a decison without oral argument. This
Ogermingtion wasbesed on our observation that after preliminary briefing, alengthy discovery process, expert
witnessstatements, atwo-day evidentiary hearing, post hearing submissions, and two rounds of post-hearing
lriefs thedgoute in this case was clearly ddlineated, and both parties had repeated opportunities to state their
regpective positions and to challenge each other’ s theory of the case. RW requested leave to file argjoinder
brief, and the State opposed this request. In December 2001, OHA denied RW’ s request to file a rejoinder
brief, and we took the case under advisement.

V. Analysis

Under the NOI P, the burden of proof in this case is on Washington State as the applicant for a PETT grant.
To prevail in this appedal, the State must show that RW’ s Determination was erroneous. In that regard, we
will begn by considering whether RW erred in its application of the PETT statute to the facts of this case by
detemining thet the State should receive no PETT for the B& O tax. In the papersit filed before the hearing,
RW gave two aternative reasons to justify its denial of PETT
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for the B& O tax: (1) the BWIP had no gross income, or (2) the BWIP should be andogized to a division of
a foreign (i.e. out-of-state) corporation performing site characterization on land owned by its parent n
Washington, funded by an interdepartmental transfer payment, which would be exempt from the B& O tax.
BathRW and the State have extensively briefed their respective positions on how the PETT grant provision
should be applied to the BWIP.

If we find that RW erred in denying the State’'s PETT claim, we will then consider whether and to what
extent weagreewith the State that section 116(c)(3) requires RW to analogize the BWIP to a private general
contractor performing site characterization for profit, and that the State's use of the BWIP budget
expendituresasasurrogate for the gross income of the BWIP is appropriate for PETT purposes. In reaching
an answer to the latter questions, we will utilize the expert testimony and documentary evidence submitted
at the evidentiary hearing in this matter.

A. Whether RW erred in its application of the PETT statute to the facts of this case

We start from the proposition that RW’s views will be sustained unless the State shows that RW’ s legal
fidionsanditsposition are erroneous. After considering the record, we conclude the State has met its burden
by shoningthet RW ered in its application of the PETT statute to the facts of this case. As explained below,
we find that the statutory language and the legidative history of the NWPA’s PETT provison, RW’s
interpretation in the NOIP of the PETT provision, the principles established in our Benton County decision
regadng RW'sPETT obligation, and RW’ s favorable treatment of the State of Nevada s PETT claim, when
teken together, support the State’ s position and compel the conclusion that the State should receive aPETT
grant. (The appropriate amount of the grant will be considered below in Sections IV.B. and IV.C. of this
opinion.)

1. The NWPA and the legidlative history of the PETT provision, while sparse, tend to favor approval
of PETT grants to the affected jurisdictions

The Department of Energy is uniquely responsible under the law for conducting site characterization d
potential high leve radioactive waste repositories. Section 113(a) of the NWPA, as originally enacted,
directed the Secretary to carry out site characterization of the candidate sites approved under section 112.
Site characterization of candidate Sitesis an end in and of itself in the first stage of the repository selection
process envisioned in the NWPA. The money to fund site characterization comes from the Nuclear Waste
Fund established under section 302 of the NWPA, and it is appropriated by the Congress based on budget
requests submitted by the Secretary. Under the aspects of this legidative scheme that are relevant to the
present PETT apped, it is more accurate to analogize DOE's activities at Hanford to a private genera
contractor performing site characterization for hire than to say that DOE is performing site characterization
onitsovn land with its own people as a prelude to performing a service contract for waste disposal at some
time in the future. Later in this Decision, it becomes evident that RW'’ s focus on the standard contract for
wadedgosd as the basis for an aternative legd fiction supporting its denial of PETT for the B& O tax does
not comport with the legal redlity established by the NWPA.
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Thelanguegeof section 116(c)(3) is general, and the legidative history of the PETT provisionis scanty. The
Congress did not consider the fine details of State law, and obvioudy did not anticipate that the application
of theWeshington B& O tax would be problematica in the way we find in this case. The only mention of site
charadteization in the legidative history concerns what we dubbed the Hanford “grandfather clause,” which
was inserted in the NWPA by former Congressman Sid Morrison, whose Digtrict then included the BWIP.
Benton County, 26 DOE { 80,145 at 80,618. That provision has no specia relevance to the main issuein
this appeal, whether the State should receive PETT for the B& O tax. (However, it is relevant to another
issue discussed later in this decision, whether the State should receive any PETT for the period before May
28, 1986.)

The only mention of PETT in the legidative history is a statement by former Senator J. Bennett Johnston,
ranking minority member of the Senate Energy and Natural Resources Committee and one of the sponsors
of the legidation, at the time the NWPA was originaly being considered for passage. Senator Johnston
daed, inrdevant part, "that a State should not be worse off by virtue of having one of these facilitiesin their
State than they would be in terms of taxes, at least." See NOIP, RW’ s Hearing Exhibit 14 at 6, citing 128
Cong. Rec. $4132 (April 28, 1982). Neither of these historical references sheds any light on the specific
B& O tax issue. However, the grandfather clause shows the Congress knew that preliminary geological
studies of the Hanford site were ongoing when the NWPA was enacted. Sen. Johnston’ s statement offers
indght into the policy underlying the PETT provision, and it weighs in favor of the State’ s position, since the
State would clearly be worse off if it were unable to receive PETT for the B&O tax. In quoting the
Senator’ s remark in the NOIP, RW adopted a policy in favor of granting PETT to digible jurisdictions.

Whilethedaues legidative history is sparse, there are a number of documents that may be used in reaching
aproper interpretation of section 116(c)(3). Those are the NOIP, the Benton County appeal decision, and
the PETT grantsto Nevada. We will discuss each of thesein turn.

2. RW sinterpretation of the PETT provision in the NOIP

TheNOIPcaries out the policy objective of section 116(c)(3) by enumerating severa categories of activities
that qualify for PETT. For purposes of the present appedl, it is most significant that one of the specific
categories mentioned is “activities subject to business or income taxes.” We take notice of the fact that
business or income taxes are usualy based on some measure of a taxpayer’s sales or revenues, and the
Wadhington B& O tax is atypica businesstax in this respect. While RW knew that Washington was one of
the two States that would be digible to receive PETT when it formulated the NOIP through a notice and
comment process, RW, like the Congress, did not ded with any issues that could arise in applying the
Washington B& O tax. Nor did Washington State raise any questions about the specific application of its
B& O tax during the notice and comment process that preceded issuance of the NOIP, even though we
learned during the hearing held on this appeal that Department of Revenue officials had earlier recognized
that “this could be area can of worms, as we' ve never had to determine B& O tax on nonproprietary
govanmand activities” RW’s Hearing Exhibit 3, at 4. Thus, the NOIP does not address the specific issue
befae us. However, when we consider the implication of the specific phrase “activities subject to business
or
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incometaxes” and look carefully at the other types of activities that were deemed digible for PETT, we find
below that the NOIP is another piece of evidence that supports the State’' s position.

Fdlowingthe principle that affected jurisdictions should receive “ compensation coextensive with the amounts
the taxing jurisdictions otherwise could collect as taxes if Site characterization activities were carried on by
private parties,” the NOIP determined that the following types of activities would be eligible for PETT:

(i) adivities that impact the assessed value of rea property; (ii) activities carried out prior to May 28,
1986, but only to the extent that the residual value of these activities after May 28, 1986 are treated
asimprovamerts to real property, used in support of site characterization for purposes of assessment
vaugion; (jif) ownership or possessory use of personal property; (iv) purchase or transfer of persona
property acquired in one State for use in an eligible State; (v) use of motor vehicles; (vi) use o
specia fues; (vii) payment of salaries to Federal employees; and (viii) activities subject to business
or income taxes.

NOIP at 42318. The preceding list isnot exclusive, and the NOIP recognized that other taxable activities
udertaken by DOE to evauate the geologic suitability of a site may aso be considered in the calculation of
PETT.

Snce activities subject to business or income taxes are eligible for PETT, it is reasonable under the NWPA
andtheNOI P to use the specific amount of funds expended by the DOE for the BWIP site characterization
asaaurrogate for gross income to determine the PETT grant to Washington State for the B& O tax. Asthe
Saepoints out, RW’s argument that there was no gross income generated by the BWIP activitiesis purely
tautologica, and at odds with the NOIP's mandate. Section 116(c)(3) requires the DOE to determine the
amount of PETT by viewing site characterization activities carried out by a Federal project using Federal
money onFedaral land as if they had been performed by a private entity subject to taxation. Given the scope
of that mandate, DOE should take the small step of using a legal fiction purely for the purposes d
measurement. This compensates Washington for the business tax revenues it could have redlized had the
Site characterization activities been carried out by a private firm.

The State’ s position is reasonable because without some way of making “business taxes’ dligible for PETT
nowithstanding the lack of any grossincome for DOE’s characterization of candidate sites, the provision in
section 116(c)(3) would be anullity. Indeed, no activities conducted by the DOE under the NWPA would
be expected to earn income, but this is not an insuperable problem since there are ways of coming up with
alternative methods of measuring their value for PETT purposes. If we assume the State is right in its
interpretation of the legidative intent of the PETT provision in section 116(c)(3), then it is necessary to
andogize the BWIP to a private entity subject to taxation and create a surrogate for gross income.

3. The principles established in the Benton County appeal require an interpretation of section
116(c)(3) that favors PETT grants
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Tothe extent possible, this case should be decided in a manner that is consistent with the agency’ s decision
on the Benton County PETT appedl. In that case, we rejected a similar, extreme position taken by RW
which would have resulted in a virtual denia of the County’s PETT claim for real and persona property
taxes. We held that the statute had to be construed in such a way as to give effect to the principle that
Congressintended local jurisdictions to receive PETT grants for Site characterization activities that would be
subject to taxation if undertaken by private entities.

In Benton County, RW did not resist the basic legal fiction required by the statute—viewing the Hanford site
characterization as a private activity subject to taxation—as it has done in this case. The principa issuein
Benton County involved the application of the PETT statute to an ad valorem property tax on the land
occupied by the BWIP. RW accepted the idea inherent in the PETT statute of the BWIP's fictional
conversion from a Federa project, exempt from taxation under the doctrine of sovereign immunity, to a
private entity subject to taxation. Instead, RW’ s opposition to the Benton County PETT claim mainly took
the form of minimizing the assessed value of the BWIP land by viewing the project severd years after the
improvements had been removed and the Site restored to a relatively pristine state.  After reviewing the
historical context and the legidative history of the PETT provision, we found RW’ s redtrictive treatment of
theCounty’s PETT claim was inconsistent with the policy underlying the PETT provision of the NWPA, as
interpreted by DOE in the NOIP, which states that:

theCongress intended to provide a level of compensation for the affected jurisdictions that would be
coextensve with the amounts the taxing jurisdictions otherwise could collect as taxes if site
characterization activities were carried on by private parties.

26 DOE /80,145 at 80,627, citing NOIP, 56 FR at 42317.

In the present case, RW seems to have retreated one step. In effect, it is taking the position that section
116(c)(3 does not require treating the BWIP asiif it were a private entity subject to taxation. RW has done
thisindrectly, by rejecting the State's argument that it is necessary to use the BWIP budget expenditures as
a surrogate for gross income in order to effectuate the legidative objective in section 116(c)(3). RW has
tekenan equally restrictive approach in its aternative reasons for rgjecting the State’s PETT claim. RW has
formulated a hypothetical stuation in which the BWIP is considered a branch of aforeign corporation that
would not be required under Washington law to pay B& O tax on its Site characterization activities. At the
hearing held on this appea, RW aso postulated a series of “dternative fictional tax theories’ that analogize
DOE'srole in the Hanford site characterization to a managing agent or a construction manager rather than
agenad contractor. In addition, as another argument RW would have us focus entirely on the ultimate goal
of fuurewadedigposal. Since disposal has not yet occurred, RW argues that no taxation is appropriate. RW
would thereby have us disregard the express statutory mandate in NWPA section 113(a), namely, that the
Secretary perform site characterization at “candidate sites,” and grant PETT under section 116(c)(3) to
affected jurisdictions “were they authorized to tax such sSite characterization activities’ (emphasis added).
All of RW’s anadlogies and its reasons for denying the PETT claim ignore the express statutory language of
the NWPA and the pervasive nature of the B& O tax, which is designed to reach al business activity in
Washington State.
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4. The Washington PETT claim should be treated the same as the Nevada PETT claim

Tothe fullest extent possible, the Washington PETT claim should be treated in a manner consistent with the
Nevada PETT clam. Sincetwo States were éigibleinitially under the NOIP to submit PETT estimates, it
is relevant for purposes of Washington's appeal to consider the manner in which DOE handled the PETT
process with Nevada. As we noted in Benton County, there is nothing in the NWPA statute that would
warant treating Washington differently than Nevada, for the period before the termination of Washington's
PETT digibility mandated in the 1987 NWPA amendments. The PETT claim of Nevada based upon site
characterization activities at Y ucca Mountain was resolved through a negotiated settlement. OHA has no
information about whether RW gave Nevada PETT for any business taxes. However, the fact that the
matter was settled makes it seem likely that RW paid at |east some business taxes to Nevada. In order to
enurethat Weghington is being treated the same as Nevada, and thus help resolve the present case, RW will
bereguired to submit a report to OHA within 30 days after it receives this decision, explaining how it treated
Y ucca Mountain’s “activities subject to business or income taxes’ for purposes of the Nevada PETT
settlement.

5. We conclude that RW applied an erroneous interpretation of the NWPA to the Washington State
PETT Claim

To summarize, it isour view that RW has adopted an overly narrow interpretation of section 116(c)(3) that
isinconsistent with the statute. Its refusal to accept the State's use of the BWIP budget expenditures as a
aurrogatefar gross income for purpose of the B& O tax ignores the policy underlying the PETT provision, the
mendae of the NOIP, and common sense. |n a series of alternative theories, RW has postulated afictiona
corporate structure that it would impute to the BWIP, combined with a fictiona role for the DOE in the
Hanford site characterization project, al to reach the conclusion that the State would receive no PETT for
theWadhington B& O tax. Thisis an extreme position. Barring the State completely from getting any B&O
tax revenue for a site characterization project located within Washington with extensive commercia aspects
thet congtituted “industrial activities,” iswrong because it frustrates the purpose of the statute, as interpreted
by RWintheNOIP. It isaso inconsstent with our Decision in the Benton County appeal, which considered
may of the same fundamental issues. In Benton County, we described the historical context of the PETT
provision, and concluded that the Congress intended the statute to be interpreted to favor approval of PETT
gats FHndy, it isinconsistent with RW’ s trestment of Nevada s PETT claim, when there isno basisin the
gauteor NOIP for treating Washington differently from Nevada. We therefore conclude that the State has
me itsburden of roving that RW erred in its application of the PETT statute to the facts of the present case.
We next consider the proper amount of Washington's PETT grant by reference to the extensive record
developed in this apped on the B& O tax.

B. Determining the proper amount of Washington’s PETT grant
The Sate conterds that section 116(c)(3) requires RW to analogize the BWIP to a private genera contractor

pafoming ste characterization for profit, and to use the BWIP budget expenditures as a surrogate for gross
income to determine the amount of B& O tax for PETT purposes. RW has



-16-

interposed a number of arguments, all of which would reduce the amount of B&O tax. We begin ty
describing the nature of the B& O tax itself.

1 TheB&Otax is a pervasive tax on business activity in Washington and has been extended to cover
for-profit entities with unusual accounting systems, to non-profits, municipal corporations, in-kind
petroleum exchanges, and to cost-plus fee government contracts, by using “ surrogates for gross
income”

According to the NOIP, for ajurisdiction to be eligible to receive aPETT payment for Site characterization
activities: (i) the jurisdiction must have the requisite taxing authority, and (ii) the jurisdiction must levy taxes
goplicable to non-Federal activities that are smilar to the site characterization activities conducted by the
Federd Govemmat. Id. at 42318. The State has met these requirements by showing that it has the authority
to collect B& O tax:

Thereislevied and shall be collected from every person atax for the act or privilege of engaging in
busness activities. Such tax shall be measured by the application of rates against value of products,
gross proceeds of sales, or gross income of the business, as the case may be.

Wash. Rev. Code § 82.04.220. The B&O tax is Washington's principa tax on business activities, and it is
intended to reach all business activity within Washington State. See State's Hearing Exhibit 8. 1n keeping
with the pervasive nature of the B& O tax, the terms “person,” “business,” and “grossincome’ are broadly
odfined. For example, the word “person” as defined for purposes of the B& O tax includes “the United States
or any instrumentality thereof.” Wash. Rev. Code § 82.04.030.

RW hesnat ddlenged the State’ s assertion that it has the general authority to collect the B& O tax. Instead,
RW has argued that “a private entity with no gross income would pay no B&O tax.” This argument is not
supparted by the evidence. As noted elsewhere in this Decision, the record reflects many instances in which
Wadhington Sate’ s Department of Revenue, its Board of Tax Appeals, and its courts have applied the B& O
tax to entities that did not have “gross income” within the conventional meaning of that term. These include
nonprofit associations (the YMCA), and municipal governments (the cities of Seettle and Tacoma), private
entities whose accounting systems recorded not profits but reimbursement for the cost of services (the
Rulmen Co), refiners using in-kind petroleum product exchanges (Shell Oil Co.), and cost-plus fee contracts
(the managing and operating (M&O) contractors at the Hanford Reservation). Thus, the weight of the
evidenceisthat public and private entities with no gross income do pay B& O tax to the State of Washington.
The situation presented in the instant case is unusua, but it is by no means unprecedented.

Not only does it lack factua support under Washington tax practice, but RW’s position begs the question
because it ignores the legal fiction required by the PETT statute and RW’s own interpretation in the NOIP:
the assumption that site characterization activities at a*“ candidate site” were performed by a private entity
aect to business and income taxes. We agree with the State that merely assuming that the BWIP was a
private entity does not go far enough to give meaning to section 116(c)(3). The only interpretation that
achieves the purpose of the statute is to view the
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BWIP as a private entity like agenera contractor performing site characterization for a fee, which can be
measured by the amount of funds spent for the project. As explained below, the testimony of the expert
witnesses at the hearing provided additional support for this interpretation of the PETT statute.

2. The expert opinion testimony and documentary evidence submitted at the hearing
A. The Sate’ s Witnesses

Thehearing held in this case was useful since it provided a live forum for the expert witnesses called by the
Saeand RW to debate their competing theories. All of the witnesses called by both parties had worked for
the Washington Department of Revenue (DOR) at one time, al of them had expert knowledge about the
B&Otax, and some had been directly involved in the audit that formed the basis for the State’s PETT claim.
The State's two principal witnesses, Frank Akerly and David Wiest, explained what the DOR actually did
when faced with the task of submitting a PETT claim for the B& O tax. We found the DOR’s application
of the B& O tax to the Hanford site characterization activities to be reasonable and consistent with the
NWPA. RW’stwo principal witnesses, Jerry Hammond and Les Jaster, were offered to second-guess the
theory undaying the DOR’s PETT claim, and to support RW’s alternative theories that would either reduce
theamountd PETT for the B& O tax for the Hanford site characterization, or eliminate the PETT obligation
for that tax altogether. Ultimately, we found the factual and legal assumptions made by RW’ s witnesses to
be unsupported by the record, and as a result, the positions they advocated were unconvincing.

The State’ s first witness, Frank Akerly, was the Washington Department of Revenue (DOR) auditor who
examinedthe DOE’'s BWIP records and prepared the Audit Report that was used in formulating the State' s
PETT dam. Akerly described the essential features of the B& O tax as “atax that’s on every individual and
business that has any business or industrial activity in the State of Washington, whatsoever. It's based on
gross income without any deduction, and it pyramids.” March 28-29, 2001 Hearing Transcript (hereinafter
dtedas“Tr.”) at 39. He explained that under the pyramiding aspect of the B& O tax, if a general contractor
hires a subcontractor who in turn hires a subcontractor, each one pays tax on the amount that it receives.

Akerly testified that there was a precedent for using DOE'’s costs as the basis for computing the B& O tax
far the PETT claim, since the same approach—using cost information to come up with a B& O tax due-was
used for taxing the M& O contractors at the Hanford Reservation. He explained that the Hanford prime
contrectors had no income other than fee, but “we tax the whole, their expenditures and the fee as atotal to
determine the tax.” Id. at 43. (Akerly’s account of how the B& O tax is applied to cost-plus fee contracts
waslater confirmed in the testimony of RW’ s witness Les Jaster.) Based on information provided by DOE,
Akerly testified that at the time of termination, there were approximately 60 DOE employees, and over 800
cantractor and subcontractor people working full time on the BWIP site characterization. 1d. at 46-47; see
also State’'s Hearing Exhibits 9 and 10. In addition, Akerly explained that the DOR examined the possible
rates and concluded that the “ Service and Other Activities’ classification was the most appropriate rate for
theB&Otax on BWIP site characterization activities. Under Washington tax practice, according to Akerly,
the DOR looks
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at the primary purpose of the contract when different types of activities are being performed under one
contract, and based on that principle, it applied the Service and Other Activitiesrate. Id. at 47-49.

In its opening statement at the hearing, RW asserted that its consideration of the State’s PETT claim for
B& O tax began with a search for “an example of what [RW] felt was a comparable activity in the state.”
Id.a 21. According to RW, this was the Echo Bay Mining Company in Denver, which spent $45 million to
charadterizea site in Washington State, Kettle Falls, to determine if it was suitable for development as a new
gold mine. On cross-examination, RW asked Akerly if the firm transferred that amount of money from its
heedouartersin Derver to its field office in Washington State without paying B& O tax, and Akerly stated that
the firm could make the transfer without paying B& O tax “because they’re the same entity.” 1d. at 57.
Usng RW’ s assumptions, Akerly conceded that since the DOE is part of the Federal government, if he had
just goplied state law to the BWIP, without considering section 116(c)(3), the situation would be the same as
with the mining company. However, in response to a question from the OHA panel, Akerly stated that if
someone ese paid $45 million to the mining company to do site characterization on the Washington site, in
exchangefor buying any gold produced at a good price, the mining company would have to pay B& O tax on
that $45 million amount. 1d. at 59. It isthe latter situation that most closely resembles the situation of the
BWIP, wherethe Congress mandated in the NWPA that the DOE perform site characterization at candidate
sites, and appropriated the money from the Nuclear Waste Fund to pay for it.

In response to a follow-up question from RW, Akerly emphasized that the DOR treated the BWIP site
cheracterization as industrial activity subject to taxation under the B& O tax because the State believed that
was required by section 116(c)(3). Aklery maintained that “there would be no alowability of payment|[s]
equa to taxes if [the BWIP] were considered a nontaxable entity,” and he questioned why Congress would
have even bothered including section 116(c)(3) in the NWPA if they did not expect the State to receive a
PETT grant for the Hanford site characterization. Id. a 62. This colloquy with Akerly illustrates the stark
dffererce between RW’ s scorched-earth approach to the B& O tax PETT claim, and the State' s attempt to
read meaning into section 116(c)(3). We agree with the State that unless the BWIP is viewed as a taxable
private entity that performed site characterization at Hanford for hire, the statutory language would ke
rendered utterly meaningless.

Moreover, Akerly’s testimony illustrates a fundamental flaw in RW’s legd fiction. The gold mine example
on which RW relies is not analogous to the BWIP situation under section 116(c)(3). In the case of the
Denver-based mining company, the site characterization expenditure in Washington State is a pre-
devel opment cost undertaken with the firm’s own money to decide whether to invest in anew mine. Inthe
caeof the BWIP, the site characterization expenditure is required by a Federd statute that also requires the
DOE to grant the State PETT as if those activities were performed by a private entity subject to taxation.
Moreover, the BWIP site characterization is not a speculative, pre-development cost asin the case of the
potential gold mine, but an end it itself—.e. atask that the Congress expressly directed DOE to perform in
section 113(a) of the NWPA. In relying on this analogy, RW appears to have carried over an argument it
raised in the Benton County case-that certain “soft costs’ including pre-development site characterization
expenditures-should not be
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included in the assessed value of a property until the activity projected for that property, whether operation
of agdd mine or a nuclear waste repository, actually begins. We rejected that argument in Benton County,
andwergject it here since section 116(c)(3) specificaly authorizes PETT grants for site characterization by
the DOE under section 113(a), regardless of whether arepository is ever built on that candidate site.

The State's next witness, David J. Wiest, was the DOR Field Audit Manager who approved the report
prepered by Akatly that formed the basis for the B& O tax claim. Wiest confirmed the choice of the “ Service
and Other Activities’ classification as most appropriate for the BWIP, since it was customarily used for site
charadtaization. He explained that the legidature enacted the “Nonprofit Research and Development” B& O
tax rate to be applied to a specific company, and that it could not work for the Hanford site characterization.
Id. at 69-70; 75-76. He further explained how the pyramiding feature of the tax worked, so that each
subomnitractor in achain of contractors would pay B& O tax on the amount they receive from the general or
primecontractor, with the prime contractor at the base of the pyramid paying B& O tax on the entire amount
it receives from the customer to do the project. Wiest maintained that the B& O tax situation would be the
same even if the customer directed its bank to pay one of the subcontractors directly. According to Wiest,
each subocontractor would pay B& O tax on the amount it receives and the prime contractor could not escape
taxation on a portion of the entire amount just because the payment was made directly to a subcontractor.
Id. a 77-81. He aso confirmed Akerly’s testimony that the DOR was required to look at the “overriding
nature” of contracts and apply the one B& O tax rate that is appropriate, rather than “ bifurcate contracts”
and gy mutipetax rates to the different activities. Id. at 86-87. The State’ s attorneys indicated they would
submit some cases to support their position on the bifurcation or apportionment of B& O taxes.

On cross-examination by RW, Wiest indicated that the State never considered that DOE was a “ managing
agent” for purposes of applying the B& O tax to the Hanford site characterization, as RW had proposed in
an“dtardive fictiona tax theory” mentioned in its opening statement. RW Hearing Exhibit 2-E. According
to Wiest, the State did not treat the BWIP as a managing agent, because a managing agent would usually
haveno employees on a project. Wiest added that the State “did not look at DOE as a contractor as such,”
but “just saw that there was a provision in 116(c) to, for a payment equal to taxes if we looked at a private
industrid contractor doing the type of work that was done out there.” Id. a 97-98. When pushed by RW
to explain his thought process, Wiest, like Akerly, questioned why section 116(c)(3) would even have been
written if the DOE was not liable for a PETT grant for the B& O tax. 1d. at 98-99. In response to another
siesadf quesions from RW, Wiest maintained that while the State would not impose a B& O tax on a private
landowner doing Site characterization on its own land with its own employees, section 116(c)(3) mandated
a different result in the case of the BWIP, even though the Federal government owned the land on the
Hanford Reservation. 1d. at 108-110.

Wiest’s cross-examination ended with a colloquy concerning a hypothetical question asked during Wiest’s
deposition by RW, known as “Hypothetical L,” reproduced bel ow:
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[Question by RW] One, assuming that it is the year 1980. Two, X Corporation is a corporation
whose head office is located in New York state. Three, X Corporation employees operate a
corporae branch office in Waco, Texas, another branch office in Reno, Nevada, and another branch
dfficein Yakima, Washington. All three branch offices are investigating whether it might be possible
to congtruct a landfill at their sites but, no decisions to construct have actually been made. Four, Y
Carporation located in Ohio expects to generate 5 tons of trash per year for the next 20 years for a
total of 100 tons. Y plans to accumulate the trash in storage until 100 tons have been accumulated
inthe year 2000. Five, in the year 1980, the X Corporation head office in New Y ork contracts with
Y to take the trash[, and] the contract expressy states no services shall be provided under the
contract prior to the year 2000. And the question is the same, what are the Washington state B& O
tax consequencesto X as aresult of the hypothetical L scenario?

[Answer by the Witness] | think it would be real similar to the last example, where if no services,
disposal services, actud disposa is provided, it doesn't look like you would have a B&O tax
consequence.

November 16, 2000 Deposition of David J. Wiest, at 20-24.

RW hasgeadfadly maintained that the situation depicted in Hypothetical L isidentical to the redlity presented
inthiscase, andthat it proves that no B& O tax is owed on the BWIP. However, the State' s attorneys, Wiest
himse, and the OHA panel members, al pointed out the fatal flaw in Hypothetical L, that it fails to mention
the existence of section 116(c)(3) so it is different from the real-world situation that we have in this case.
Tr. a 113-126. Moreover, section 116(c)(3) does not use the term “investigate,” asin the hypothetical; it
goesksof “gtecharacterization,” atask specificaly given to the DOE in section 113 of the NWPA. As noted
above, site characterization isan end in and of itself that givesrise to PETT grants under section 116(c)(3),
regardless of whether arepository is ever operated at a site and regardless of whether or when DOE takes
tileto, or disposes of, any waste. Contrary to its intended purpose, Hypothetical L proves only that RW has
mischaracterized the factsin itslega fiction, and taken a position inconsistent with the law.

RW later recalled Wiest for additional cross-examination about the other hypothetical questions posed during
his deposition on November 16, 2000. Specificaly, RW asked Wiest if there was “adistinction in the tax
treatment of a contract for waste disposal versus a contract for site characterization for hire.” 1d. at 164.
Wiet expanad that the “ service and other activities’ rate would apply to site characterization, and there was
a different B& O tax rate specifically for waste disposal. In addition, Wiest testified that during the PETT
audt, the State never looked at the “ Standard Contract” which the nuclear utilities signed with the DOE that
provided for wedte disposal by the Department. Id.; see RW’s Hearing Exhibit 10, 10 CFR Part 961. Wiest
agreed with RW that there would be no B& O tax due on a contract for waste disposal made in New Y ork
unless the person receiving the waste put it in Washington State. In addition, Wiest agreed with RW that if
someone in New Jersey contracted with another company to find a place in Washington and study that site
in the hope of later sending waste there, there would be B& O tax due on the site characterization for hire.
Id. at 169. Findly, RW asked Wiest if the State would have taken a
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dfferent goproach, instead of using the BWIP budget expenditures as the basis for its B& O tax PETT claim,
hed they faund out that the money the DOE used for the BWIP site characterization was coming from utility
compenieswhowere paying for waste disposal services. Wiest said that the State had never considered that
point. Id. at 171.

RW's second round of questions for Wiest illustrates a consistent flaw in RW’ s theory of the case, namely,
itsnation thet Stecharacterization of the BWIP under section 116(c)(3) is not an end in and of itself that gives
retoanddigetion to make PETT grants to Washington State. The implication of RW’s alusion to the waste
disposal contracts between utilities and DOE is that the money in the Nuclear Waste Fund cannot be used
for PETT payments because it was intended for “waste disposal.” That position shows how RW would skirt
theNWPA scheme by reading out the PETT provision in section 116(c)(3). RW’s apparent conviction that
Washington should not get a PETT grant for B& O tax on the BWIP because the repository will not be built
at Hanford may explain why RW has strained to come up with any reason it can to avoid making the
payment. Site characterization of “candidate sites,” i.e. potential repository locations approved by the
President, was aways an integra step in the waste disposa process envisioned by the NWPA. More
importantly, under section 116(c)(3), Site characterization is al that is needed to support a PETT grant to
Wadhingtonfor the B& O tax, as long as the State can satisfy the general PETT digibility requirements stated
in the NOIP.

The State’ s third witness was Donn Smallwood, a former DOR employee who testified on Washington tax
policy. Smalwood provided corroboration for the State's description of the B&O tax, which in 2000
generated approximately 17 percent of the State’ s revenue According to Smallwooaod, this figure was “fairly
consistent” over the time period concerned. Id. at. 129-132; see State’s Hearing Exhibit 8 (B& O tax
represarted 13 percent of al taxes collected by the State in fiscal year 1985). Smallwood confirmed that the
B& O tax applies not only to entities that are in business to make a profit, but to all who generate gross
recdpts “ whether you' re organized for profit, do in fact make a profit, or, or organized as not for profit.” 1d.
at 133. He aso confirmed that the “Service and Other Activities’ category was a catch-all category for
lbusness activities that are not covered by one of the several tax rate categories specified by the legidature.
Srdiwood dso confirmed what previous State witnesses said about the pyramiding feature of the B& O tax.
Id. at 134-135.

On cross-examination, Smallwood’ s testimony was not particularly helpful to the parties, except in regard to
thegpplication of the B& O tax to grant payments. He declined to answer many of RW’s questions, and he
denied having sufficient knowledge of the Federa legidation involved. Id. a 144. Finaly, RW asked
Smadlwood if “some of the items in the BWIP budget included money going to Indian Tribesin the form of
grants and thesegrants would apparently be for helping the Tribes to understand what the BWIP project was
about,” how those grants would be treated for purpose of the B& O tax. Smallwood replied that there is an
exemption which applies to the receipt of grants, and that if an entity passed through a grant, “the only
question is whether there would be taxes owed by the ultimate recipient.” 1d. at 156-57.
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B. RW s Witnesses

RW presented four witnesses to support its contention that the State should have viewed the Hanford site
charecterization activities differently for purposes of applying the B&O tax. The first two witnesses called
by RW were Kenneth J. Capek, a manager in the Audit Division of the Washington State Department of
Revenue and Don Taylor, Research Analysis Manager for the Washington DOR. Unlike Akerly and Wiest,
neither Capek nor Taylor worked on the actua BWIP audit that formed the basis for State’'s PETT claim,
and their testimony was not particularly helpful to RW’s case.

RW atempted through Capek to buttress its alternative theories of looking at the Hanford site characterization
for puposssof the B& O tax, which were expounded during RW’ s opening statement and depicted in a series
of charts designated RW Hearing Exhibit 2. RW asked Capek to explain how a DOR auditor would try to
figure out if the DOE's role in the Hanford site characterization project was more like a contractor or a
menegingagent. Capek testified that the auditors would look at the contract, the underlying Statute that was
being godlied, and what activities actually occurred. Tr. at 178. Capek confirmed that it was more important
who controlled the work performed by subcontractors rather than who wrote the checks for that work. 1d.
a 180. According to Capek, if there was a contract directly between a subcontractor and the Congress, then
the DOE would not have the tax liability for that contract. 1d. However, since the record shows DOE was
responsible for the Hanford site characterization under the NWPA, and DOE functioned like a genera
contractor that hired the subcontractors who worked on the project, we find that Capek’ s testimony on those
points did not support RW’ s theory of the case, as outlined in Hypothetical L. To the contrary, it further
demondrated thet the State’ s legdl fiction is significantly closer to redlity than RW’slegal fiction. See State's
Hearing Exhibits 9 and 10.

RW also tried to show by Capek’ s testimony that the role DOE played in the Hanford site characterization
process was less like a general contractor, and more like a“managing agent” or a “ construction manager.”
Id. at 183-188. Neither a managing agent nor a construction manager would be liable for B& O tax on the
entire amount of the BWIP expenditures. Underlying these theories was RW'’s notion that DOE merely
passed through the payments to its contractors on the Hanford site characterization project so those
contractors were liable directly to Congress which appropriated the money from the U.S. Treasury.
However, Snce DOE was responsible for the project under the NWPA, and actually engaged the contractors
who performed portions of the work, there is no factual basis for treating the Department as a managing
agent or a construction manager.

RW’'s second witness, Don Taylor, worked with the State officials who first considered how to implement
thePETT provision in section 116(c)(3) of the NWPA. In 1986, he wrote a memo to Donn Smallwood and
another DOR officiad that isin the record as RW’ s Hearing Exhibit 3; this memo characterized the task as
“ared canof worms, as we've never had to determine B& O tax on nonproprietary governmental activities.”

Tr. a 197. RW asked Taylor why, in 1988, he thought the Hanford site characterization project should be
taxed asif it were being conducted by a private
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antity. Id. & 206. Taylor explained that “as a researcher trying to make some sense out of this federa statute
thet ddn't make alot of sense, what that told me is that we were. . . directed to constru[€] the activities that
heppened with regard to Site characterization as if it were conducted by a private entity.” 1d. Findly, Taylor
corfimmed thet he was not involved in the audit of the BWIP or the preparation of the actual PETT claim that
is the subject of the present apped. 1d. at 211.

RW stwo prindpa witnesses were Jerry H. Hammond and Lesley J. Jaster, both former DOR audit officials
who arenow Catified Public Accountants in private practice. RW submitted separate expert witness reports
from Hammond and Jaster before the hearing. Both of these reports attempted to advance RW’ s various
theories, but they also revealed the inherent weakness in RW’ s position. Hammond' s report opined that the
State “has not identified any transaction or activity DOE engaged in that would be subject to [B& O] tax.”
Hammond Report (Jenuary 18, 2001) at 1. Regarding the PETT provision in section 116(c)(3) of the NWPA,
Hammond' s report stated that “ An auditor looking at the enabling statute still has to determine if the activity
takes place in more than one state, is the structure that of a branch or separate corporation, is there nexus,
and finally, what activity is engaged in.” 1d. at 6. Hammond's report went on to explain the basis for his
ganonthet a proper analysis of State tax law and the factual situation should have concluded that there was
notransaction on which to base the B& O tax because the Hanford site characterization was comparable to
adte characterization undertaken before operating a new landfill on company-owned land by a Washington
Saebranch dffice of aforeign corporation, funded by an intra-company transfer. Hammond's report wholly
upported RW’ s theory of the case, as embodied in “Hypothetical L.” According to Hammond, there would
be no B&O tax due until the taxable activity of waste disposal in the landfill takes place and the landfill
generatesincome. Id. at 8.

Jegter’ sreport was smilarly digned with RW’ s fundamental position that no B& O tax should be due for the
BWIP ste charatterization because it was done with Federal money on Federa land, and therefore ana ogous
to a business entity who performs site development activities using its own employees or purchases these
savicesfromcontractors. Jaster Report (January 15, 2001) at 2. According to Jaster, “the B& O tax applies
to personswho pafam services for others,” and he took the position that the BWIP site characterization was
not a service performed for others. Id. Jaster opined that the DOR will not generally bifurcate a contract
inothe various possible activities being performed as part of a contract, but will impose the B& O tax on the
predominant activity. 1d. Jaster also asserted that if services were performed “both within and without
Washington, the taxpayer is entitled to apportion the income received.” Finally, Jaster’s report challenged
the State’s use of the entire amount appropriated for the Hanford site characterization as a surrogate for
gass income, and opined that only money received for waste disposa “apportioned to the collection activity
that will occur in Washington would require a ‘ payment equal to taxes.”” Id. at 3.

These two reports share several fundamental shortcomings, which permeate RW’ s determination to deny
PETT for theB& O tax. They ignored the fact that site characterization is a statutory duty in and of itsdlf that
givesriseto the obligation to pay PETT grants under the statutory scheme in the NWPA, asinterpreted by
RWinthe NOIP. In addition, they shared the same flaw as RW in itsrefusal to use the type of legal fiction
required by the statute and NOIP. They would have us treat the entire Federal government as a monolith,
and refuse to analogize the BWIP site characterization
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activities as work done for others by a private genera contractor subject to the B& O tax. Findly, both
reports focused incorrectly on the ultimate goal of waste disposa as the only activity that could make the
BWIP subject to the B&O tax. Even though the bulk of Hammond and Jaster’ s testimony at the hearing
was s0 doctrinaire that it missed the point, both witnesses also addressed issues regarding the application of
the B& O tax to the BWIP that we find relevant to our analysis later in this decision.

At the hearing, Hammond testified that his last position in the DOR was manager of Audit Standards and
Procedures, where he was responsible for reviewing any audit assessment over $100,000 and any disputed
asessment. Tr. a 232. Hammond was not involved in the submission of the PETT claim. Id. at 255-256.
Heaiticzed Akerly’ s audit as “a very quick and superficid analysis of the situation.” 1d. at 234. Hammond
aluded to his experience auditing the contract manager who oversaw the construction of the Washington
Public Power Supply (WPPS) nuclear power plants, and recounted how the WPPS audit found that the
taxpayer should have applied different B& O tax rates to different categories of business activities such as
service, retailing, and public road congtruction. Id. at 235-238. When asked to explain when it was
appropriate to apply different tax rates to different parts of the same project, Hammond said that depended
on the contracts involved, and that Akerly’s audit showed different activities performed by different
suboontractors that could have been taxed at different rates. 1d. at 241-241. Hammond aso questioned the
legtimacy of some of the BWIP expenses appearing on RW Hearing Exhibit 6, an itemized list prepared by
RW consultant Carl B. Ellis, including grant payments to Indian Tribes. He thought those payments should
not havebeen legitimately included among the costs of site characterization, even if they were mandated by
section 116 of the NWPA. |d. a 244-245, 266; RW Hearing Exhibit 6. Similarly, Hammond believed that
payments to BWIP subcontractors located outside of Washington State, e.g., in Illinois and Nevada, should
not have been considered site characterization costs for purposes of the B& O tax. RW Hearing Exhibit 6;
Tr. at 247. Hammond admitted that he had not examined the information furnished by DOE/RL to Akerly,
but he asserted that if he had been the audit manager reviewing Akerly’s work, he would have “to question
how those costs are associated with site development.” Tr. a 250-254.

Hammond next introduced two Washington Tax Decisions to support RW’s claim that corporations doing
some of their business in Washington State could exclude gross income derived from outside the State from
thegrass income figure used to caculate B& O tax liability. RW Hearing Exhibits 7, 8. Based on the names
of somesuboortrectors listed on RW’ s Hearing Exhibit 6, Hammond ventured that research and development
work performed outside of Washington State should not have been counted towards any B& O tax liability
for Hanford Ste characterization activities. However, Hammond admitted that he did not know whether those
subcontractors, including “Argonne Laboratories,” “Chicago University,” Batelle, and Oregon State
Univasty, aduely did their research work inside or outside of Washington State. Nor did Hammond indicate
whether any work performed by out-of-state subcontractors was so closely connected to the Hanford site
characterization that it would be subject to the B& O tax under the principle established in Chicago Bridge
& Iron Co. v. State Dept. of Revenue (1983) 98 Wash.2d 814, 659 P.2d 463, appeal dismissed 104 S.Ct.
542, 464 U.S. 1013, 78 L.Ed.2d 718, discussed later in thisdecision. Tr. at 259.
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After reading section 116(c)(3), Hammond concluded that it would be proper to tax a portion of any money
DOE receives under the “ Standard Contract for Disposal of Spent Nuclear Fuel” (10 CFR Part 961, RW
Hearing Exhibit 10) from the only commercia nuclear power plant operating in Washington, WPPS Number
2, if and when a high level nuclear waste repository begins operating in Washington. Id. at 283-294.
Hammond maintained that “the PETT claim should be based on that income stream, rather the cost o
production.” Id. We find this suggestion disingenuous, since we know the repository will not be built in
Washington. Moreover, by focusing on waste disposal, Hammond, Jaster, and their RW interlocutors smply
igored the mandate of section 113 of the NWPA that the DOE conduct site characterization at “ candidate
Stes,” which creates an obligation to make PETT grants to eligible jurisdictions.

Based on his discussions with RW’ s attorneys, and his observation of the other witness who testified before
him, Hammond aso voiced his agreement with the RW theory that DOE's role in the Hanford site
characterization was more like a construction manager than a prime contractor. Hammond noted that a
condrudion manager would have no B& O tax liability for any contracts that are signed directly between the
owner andthecontracting party where he merely acts as managing agent. |d. at 299. This would mean that
only oatain partions of the money Congress appropriated to DOE for the Hanford site characterization would
be taxable at the construction manager level. However, when questioned by the hearing panel, Hammond
admitted he had no actua knowledge of DOE's role in the Hanford site characterization. 1d. at 301-305.
Asaresult, Hammond's musings about whether DOE more closely resembled a construction manager than
a prime contractor were not convincing.

On cross-examination, Hammond was unable to identify the source of the footnote on RW Hearing Exhibit
6, the list prepared by RW consultant Carl Ellis, which speculated that “non RL contractors,” i.e. those not
located in Richland, “expended their funds outside the State.” Consequently, that footnote in RW Hearing
Exhilbit 6 wesdricken from the record. Tr. at 308. Hammond aso conceded, in his answer to a hypothetical
questionfrom the State’ s counsel, that a Washington company doing site characterization at Hanford for $20
million would owe B& O tax on that entire amount, even if some portion of the money was used to hire a
subcontractor based in Ohio to conduct the soil analysis. 1d. at 320. Hammond agreed with a statement in
Jaster’ s expert witness report, echoed earlier in the hearing by the State’ s witnesses, that “[t]he DOR will
gengally not bifurcate a contract into the various possible activities being performed as part of the contract,
but will impose the B& O tax on the predominant activity.” Id.

Jaster, RW'’s fina witness, is a CPA who worked for many years as an auditor and audit manager in the
DOR before joining a private accounting firm. During the latter part of his government career, Jaster was
involved in analyzing the impact of federa statutes and how they affect Washington State law. Currently,
Jaster represents private clients in matters involving Washington tax law. 1d. at 332-336. RW attempted to
use this knowledgeable witness to support its severd theories why Washington State should not receive a
PETT grant for the B& O tax.

Jdter tedified thet in his opinion, the State cannot receive PETT for the B& O tax unless there is an operating
repository at the Hanford site. According to Jaster, the standard contract in 10 CFR Part
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%61 cdIsfor payments by utilities to DOE for waste disposal. This means that the waste disposal, whenever
it occurs in the future, could be taxed, but not until that time. 1d. at 336-337. Jaster maintained that under
various hypothetical scenarios posed by RW's attorneys, if contractua payments were made for waste
dgpos, no B&Otax would be due while possible landfill sites were characterized, id. at 343, and if no waste
isever disposed of in Washington, no B& O tax would ever be due. Id. at 349. However, Jaster conceded
that if there were a Site characterization for hire contract and someone outside the State pays for site
characterization in Washington, then B& O tax would be due. 1d.

Commenting on RW's “dternative fictiona tax theory,” Jaster retreated to the original RW position that no
B& O tax is due at dl, because he does not beieve “DOE itself has a contract to build or do site
characterization activities for [the] Congress and President.” 1d. at 356; RW Hearing Exhibit 2. He went
ontoexgain that he thought DOE was more like a contract manager, even though the Department had “lots
of people’ working on the Hanford site characterization, because “the. . . payments are coming from the
US Treeary.” Tr. at 357. Jaster ventured that “[i]f you looked at, at the Contract, | would expect that the
contractorsare the ones that have contracted with the Federal Government to perform the work, and so they
are the ones that have the liability to perform that, that work.” 1d. The application of RW’s aternative
fictional tax theory “would exclude the pyramiding except to the extent that DOE itself does some activity
and, and receives some appropriations from the Federal Government.” 1d. However, Jaster conceded that
“if it's my liability to perform the contract, then | ssimply subcontract a hundred percent of the services out
... I'm still subject to the B& O tax, regardless of who pays.” 1d. at 358.

From this preceding colloquy with Jaster, we can reasonably conclude that if DOE were “liable”’ for the
performing the Hanford site characterization, even if it hired subcontractorsto do al the work, it would till
be subject to the B&O tax. The remainder of Jaster’s related testimony was unconvincing. Since the
NWPA and the facts documented in State's Hearing Exhibits 9 and 10 make it clear that DOE was
responsible for the site characterization, and DOE hired the contractors for the BWIP, thereis no factual
support in the record for Jaster’s opinion that DOE’s role in the process was more like a construction
manager than a general contractor.

Jaster next addressed the validity of the State’ s use of a proxy for gross income under his interpretation of
Wadhingtonlaw. He opined that there was no provision in the statutes for measuring gross proceeds of sales
or gross income of the business by cost. The main exception Jaster noted was a cost-plus contract “when
the contractor has agreed to be compensated by recovery of al of their costs plus generally some feg,” in
which case the DOR uses costs plus the fee as the gross proceeds of sales. 1d. at 363. In general, Jaster
ageed with RW’s counsdl that the State of Washington does not have the authority to tax when there is no
grossrevenue. Id. But thisis a meaningless point, in view of Akerly’s prior testimony that under Washington
tax practice, the State taxed the M& O contractors at Hanford on the basis of their costs plus fees, and the
other evidence of cases showing the DOR'’s cregtive application of the B& O tax to entities and transactions
that did not show gross revenue. Sinceit is without foundation, we rgect this argument.
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Giving his analysis of section 116(c)(3), asinterpreted by RW in the PETT Notice, Jaster indicated that “if
some B& O tax applied, or any tax applied, the Federa Government here should be paying atax . . . equal
to the tax that any other organization would pay.” Id. a 369. And “if the State is authorized to tax the
federal/state dite activities at such site, then the jurisdictions were digible for payments equivaent to those
anouts” 1d. at 370. Jaster pointed out that section 116(c)(3) was “not written specifically for the State of
Washingon: This includes taxes that would be imposed on, in severd states. To the extent that a repository
was being considered in Nevada, Texas as well as Washington, this section would apply to them.” Id. He
went on to challenge the assertion by the State’s witnesses that the PETT provision would be rendered
meaningless if RW does not pay a B& O tax, stating that “it's meaningful to the extent that if . . . some. ..
tax applies, then the tax is going to be due.” Id. at 371. Jaster noted that RW has aready agreed that
Washington retail salestax isdue, and that the statute had some meaning with respect to real property tax,
the basis for the PETT granted to Benton County. He said that “[t]he only reason it may not have any
meaening with respect to the B& O tax is because if the B& O tax doesn’t apply to any other taxpayer that's
stuaed here, then it’s . . . not going to have any more meaning to the Federal Government either ... .” Id.

Jaster argued crestively, but he ultimately fell back on akey RW assumption to support his opinion that no
B& O tax would be due on the Hanford site characterization activities. Referring to the statement inthe
PETT Naticethat “PETT is. .. contingent upon the taxing jurisdiction having the requisite taxing authority,”
NOIP, 56 Fed. Reg. at 42318, Jaster maintained that the State “would require DOE to pay an amount that
isnat equivaent to the tax that a taxpayer standing in the same shoes who is not in the Federal Government
would have to pay.” He based this opinion on RW’s characterization that “the DOE is not being paid to
perform site characterization for hire. There is no other taxpayer that we can identify who develops land,
does dite characterization, any of those type of activities, does it for themselves, not for hire, would have to
peythettax....” Tr.at 374. Asnoted above, thisopinion is based on RW’ s faulty assumptions of fact and
its misinterpretation of the law.

Fnaly, Jaster discussed two decisions by the Washington State Supreme Court. The first case held that if
there is any ambiguity in ataxing statute, the ambiguity needs to be resolved in favor of the taxpayer, which
Jagter thought supported RW’ s position. Buffelen Lbr. & Mfg. Co. v. Sate, 32 Wn. 2d (1948), RW Hearing
Bxnibt 15 However, the OHA panel noted that the Buffelen case just as easily could be read to support the
State’ s interpretation of Washington law that its authority to tax the Hanford site characterization activities
was not ambiguous. Tr. a 376-378. The second decision held that road building, when performed by a
loogingcompany while harvesting timber on land owned by the State, was incidental to the main contract for
thepurchaseand sale of timber, and was not an activity subject to the retail salestax. Lyle Wood Products,
Inc. v. Dept. of Revenue, 91 Wn. 2d 193, 588 P.2d 215 (1978), RW Hearing Exhibit 16. Jaster interpreted
the Lyle case to support RW’s idea of looking at the primary activity of a contract, which he thought was
wadte disposal, and applying the tax to that activity alone. Tr. at 380. According to Jaster, the Hanford site
charaderization should not be taxable because it is incidental and preliminary to performing the main contract
for waste disposal. 1d. at 381-382.
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Onaossexamination, the State’' s counsel asked Jaster if he meant there were ambiguities in the Washington
dautesthet led him to discuss the Buffelen and Lyle cases. Jaster replied that the ambiguity isin the federal
statutes. Id. at 392. This undercuts his assertion that the Buffelen case, which dealt with ambiguitiesin
Washington law, supports RW’s position.

TheSaeconduded its cross-examination of Jaster by reminding the witness that the subcontractors working
on the Hanford site characterization had contracts nominaly with the DOE, not with “the Federa
government,” and that it was DOE that had the responsibility under the NWPA of performing site
characterization as a first step in developing a repository. 1d. at 396-397. Thisfina interchange between
Jaster and the State’ s counsdl illustrates how RW and its witnesses attempted to recast redlity, and lumped
theentire Federal government together in afictiona monoalith that ignores the legal and functional separation
of powasintodfferent branches of government that operate independently of each other as they have in this
case.

3. We conclude that the State’s PETT claim for the B& O tax should have been granted

Based onthe foregoing analysis of the evidence adduced at the hearing, we find the State has met its burden
of proving that it had the requisite taxing authority under Washington law and tax practice to apply the B&O
tax to the Hanford BWIP site characterization, and that it was reasonable and proper on the basis of the
entire legal and factual record, to use the cost of the BWIP budget expenditures as the basis for calculation
of thettax. Thus, we find that RW should have granted the State’s PETT claim. Having decided the issue
of PETT digibility for the B&O tax in favor of the State, we next consider a number of ancillary issues,
indluding (1) whether the entire amount expended for the Hanford BWIP site characterization should have
been taxed under the “ services’ rate, (2) whether different activities undertaken by subcontractors as parts
of theoverall project should have been taxed at different B& O tax rates, (3) whether any part of the BWIP
expendituredtributabl e to activities undertaken by subcontractors should be apportioned between Washington
and aher States, and (4) whether the period of PETT dligibility should run from May 28, 1986 to December
22, 1987, as provided in the NOIP, or run from January 7, 1983 through December 22, 1987, as claimed by
the State.

C. Application of the B& O Tax to the BWIP expenditures
1. Pyramiding of the B& O Tax

Inits March 23, 1999 Determination and subsequent written submissions during the course of the present
goped, RW' s principal position could be described as preemptive, arguing that no B& O tax was appropriate
for the Hanford BWIP site characterization. RW did not challenge the fact that the B& O tax is pyramided.
Howeve, RW dd prgpose dternative legal fictions regarding DOE’ s role in the Hanford site characterization,
namdy thet the Department should be ana ogized to a managing agent, or a construction manager, rather than
a genera or prime contractor. For clarity, we will address that proposa here. The application of RW’s
dterndive legal fictions would reduce the base of the pyramid, and mean that part of the BWIP expenditure
would not be subject to the B&O tax. By contrast, accepting the State’s analogy of DOE as genera
contractor would mean that the entire
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amount expended for the Hanford site characterization would be subject to the B& O tax, unless otherwise
exempted by apportioning certain expenditures that lacked a sufficient nexus to Washington, an issue
considered later in this section. For the reasons stated above, we rgject RW’ s aternative legad fictions, and
findthet under the law and facts of this case, DOE’s role was analogous to a genera contractor performing
dte characterization for hire. The NWPA spells out the terms of the mandatory contract: the Secretary of
Energy performs site characterization of “candidate sites,” and the Congress pays the DOE for that task.
The DOE uses alarge number of its own employees, and it hires subcontractors whom it pays. The DOE
is ultimately responsible for the task specified in the contract. Therefore, the entire amount of the BWIP
expenditures should generally be subject to the B& O tax as the base of the pyramid.

2. Bifurcation of BWIP activities among different tax rates

The State asserts that the “service or other activities’ rate is the proper B& O tax rate for the entire site
characterization project. During the hearing, severa witnesses, including those presented by the State,
commented on the so-called bifurcation issue: whether, under Washington law, a single tax rate should be
applied to the overall project, or different rates should be applied to different activities. The leading caseis
Chicago Bridge & Iron Co. v. State Dept. of Revenue (1983) 98 Wash.2d 814, 659 P.2d 463, appeal
dismiss=d 104 SCt. 542, 464 U.S. 1013, 78 L.Ed.2d 718. Chicago Bridge involved a congtitutiona challenge
to the imposition of the B&O tax to revenues received by a foreign corporation for work done outside
Weashington (desgn and manufacturing) for a project ultimately installed within the State. The Supreme Court
of Washington upheld the application of the B& O tax to aforeign corporation’ s gross income when some of
the functions related to that firm’'s contracts with in-state customers were performed outside Washington.
Theoontrdling factor in Chicago Bridge was the contract, which was for alump sum for a project installed
inWashington, but designed and built outside the state. Other cases decided by DOR begin by applying the
generd pindpleenunciated in Chicago Bridge, and the result depends on the nature of the contract involved.
Forexample, the DOR applied different B& O tax ratesin a case involving afixed price contract to perform
avaiety of activities, each of which is taxable according to its corresponding B& O tax category, where the
vaues assigned to the various activities were negotiated by the parties prior to performance of the contract.
11 Washington Tax Decisions (WTD) 313 (1992). Under these decisions, a condition for bifurcation is that
the taxpayer’s contract is not a “lump sum” contract, but rather details the dollar values of the various
activities. I1d.; see also 17 WTD 247 (1998).

Applying the foregoing lega principles to the present PETT apped, we must analyze the Hanford site
characterization to see what it resembles most: a fixed price contract, or a contract in which different
adivities have specific dollar values that were separately negotiated. What we see does not make a perfect
anadogy to a specific category of Washington tax cases. There was no bifurcation of contractual activities
among two or more B& O tax rates, since there was not a negotiation between the parties; nor was there a
meeting of the minds as in a garden variety government procurement contract. The Hanford site
characterization most resembles a mandatory contract that occurred when the Congress enacted section
113(a) of NWPA, ordering the Secretary to do it. No further details or dollar values of the site
characterization activities are specified in the statute, so at first blush, the
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dautary dredtive to the Secretary resembles alump sum contract that would be subject to asingle B& O tax
rate.

However, the matter is more complicated than it seems, since section 302(e)(2) of the NWPA requires the
Saoreary to ubmit the budget of the Nuclear Waste Fund to the Office of Management and Budget (OMB)
triennially. The budget of the Nuclear Waste Fund presumably included funding for the Hanford site
characterization expenditures during the relevant time period. But there is no evidence in the present record
toind cate what specific budget items the Secretary requested, OMB approved and submitted as part of the
Budget of theUnited States Government, and the Congress appropriated, for the period concerned.  Without
knomng thet missing factua information, we cannot analyze whether the undertaking more closely resembled
a lump-sum contract, rather than a contract with several subcategories that were separately bargained for
and priced, and we cannot decide whether a single B& O tax rate should apply to the overal Hanford site
characterization project for purposes of section 116(c)(3). Accordingly, we will remand the “bifurcation”
isuetothe paties with directions that they submit ajoint report to the OHA on the specific budget or budgets
that included the money for the Hanford site characterization.

3. Apportionment of BWIP expenditures between Washington and other States

The next issue is whether the BWIP expenditures should be “apportioned” to exclude monies paid
subocontractarslacking a sufficient nexus to Washington State to be subject to the B& O tax. The courts have
uahdd the broad application of the B& O tax to foreign corporations doing business in Washington. General
Motors Corp. v. Washington, 84 S.Ct. 1564, 377 U.S. 436, 12 L.Ed.2d 430, rehearing denied 85 S.Ct. 14,
3MUS 875, 13 L.Ed.2d 79 (1964). The Supreme Court of the United States concluded in General Motors
thet nexusiseteblished if in-state services are substantial “with relation to the establishment and maintenance
of sales, upon which the tax is measured.” General Motors, 377 U.S. a 447, 84 S.Ct. at 1571. This
principle was applied by the Supreme Court of Washington, which held that “1t is only when activitiesin the
state are in no way connected with the business taxed that nexus has been found to be absent.” Chicago
Bridge, 98 Wash.2d at 821, 659 P.2d at 468. Unlike the bifurcation question, there is no credible evidence
in the record on the apportionment issue that indicates BWIP contractors performed work that was “in no
way connected with the business taxed,” i.e. the Hanford site characterization. The facts in the present case
are similar to the Stuation in Chicago Bridge, and that case is controlling. DOE had the statutory
responghility for the overall Hanford site characterization, and hired subcontractors with the necessary
expatise. Some of the BWIP subcontractors had principa places of business that were located outside the
State of Washington, and they may have performed work outside Washington, but they were hired to work
ontheBWIP site characterization. There is no evidence that their functions were not related to the primary
tesk of the BWIP site characterization required by NWPA section 113(a). Consequently, none of the funds
thet the DOE expended for its subcontractors on the Hanford site characterization should be exempted from
the B& O tax for lack of a sufficient nexus under the Chicago Bridge case.
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4. Thetime period for PETT eligibility

Our postion on this issue was evident in the interlocutory Decision denying RW’s Second Mation for
Smmay Jdgment. 28 DOE 182,501 (2001). The State's origina PETT claim for the B& O tax calculated
itsPETT entitlement by reference to an digibility commencement date of January 7, 1983, rather than May
28, 1986 when the President approved the BWIP as a candidate site for site characterization as a potential
repogtory. RW correctly points out our determination in the Benton County decison that PETT digibility did
not begin until May 28, 1986 when the BWIP was approved as a candidate site under section 112© of the
NWPA. Benton County, 26 DOE {80,145 at 80,618 (1996). The State has not submitted any additional
evidence or arguments during the course of the present appeal that would lead us to change our prior ruling
on the commencement date for PETT €ligibility.

InBenton County, we determined, sua sponte, that the NOIP erred in determining that digibility for PETT
ended an December 22, 1987, the date of enactment of the 1987 NWPA amendments. After reviewing the
law, we concluded that PETT €ligibility continued for 90 days after that date until March 21, 1988. The
relevant part of the 1987 Act, section 160(a) of the NWPA, as amended, provides

8§ 10172. Selection of Yucca Mountain site

(A@(1) The Secretary shall provide for an orderly phase-out of site specific activities at al candidate
sites other than the Y ucca Mountain site.

(2) The Secretary shall terminate all site specific activities (other than reclamation activities) at al
candidate sites, other than the Yucca Mountain site, within 90 days after the date of enactment of
the Nuclear Waste Policy Amendments Act of 1987.

42 U.S.C. § 10172. Section 116(c)(3) of the NWPA specifiesthat PETT grants “shall continue until such
time as al [sSite characterization] activities . . . are terminated at such site.” Since termination of site
characterization at Hanford was effective 90 days after December 22, 1987, we held that March 21, 1988
wasthe proper datefor termination of PETT eligibility for Benton County. Benton County, 26 DOE { 80,145
a 80618. Wedisagreed with RW on the termination date for PETT dligibility, and our interlocutory Decision
denied RW’s Second Moation for Summary Judgment. 28 DOE ] 82,501 at 85,003.

RW has asked for reconsideration of our ruling on the termination date for PETT digibility, and submitted a
new legal argument in support of its position. According to RW, section 116(c)(6), which was added by the
1987 NWPA amendments, precluded further “financial assistance” to any State “other than the State o
Nevada’ after enactment of the NWPA Amendments Act of 1987, and this provision should be read to
terminate Washington's PETT dligibility as of December 22, 1987, because it is a “ State,” rather than a
county. In our view, RW has misread the statute, and its argument should be rejected.
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Asexplained above in section |.A. of this Decision, section 116(c) of the NWPA provided for two different
kinds of grants to States with one or more potentia repository sites. Sections 116(c)(1) and (c)(2) provided
for “financial assistance” grants to enable the States to participate in the public process leading to the final
Headionof arepository site. Section 116(c)(3) provided that “The Secretary shall also grant . . . an amount
eechfiscd year equd to the amount such State and unit of general local government would receive were they
auhorized to tax such site characterization activities at such site.” It is clear under the statute, as originaly
enacted, and asarended, that PETT grants had a different purpose from financial assistance for participation
intherepository sgection process. As we noted during the discussion of the legidative history in this Decision
and Benton County, payments equal to taxes were to ensure “that a State would not be worse off by virtue
o havingonedf these facilities in their State than they would be in terms of taxes. . ..” NOIP, supra, citing
128Cong. Rec. $4132 (April 28, 1982). The statutory language maintains this distinction throughout section
116. The term “financia assistance’ is only used in reference to participation by State and affected units of
local government in the repository selection process. By contrast, the term “financial assistance” is never
used in either the original or the amended version of section 116(c)(3) in reference to payments equa to
taxes.

When the 1987 amendments limited the repository selection process to the Yucca Mountain Site, section
116(c)(6) terminated the payment of “financial assistance” grants to States other than Nevada as of the
effectivedate of the Act on December 22, 1987. Section 116(c)(6) did not refer to payments equal to taxes.
In our reading of the statutory language, the omission of payments equal to taxes from section 116(c)(6)
gopearsto be intentional, since it is consistent with Subtitle E of the 1987 Act, entitled “REDIRECTION OF
THE NUCLEAR WASTE PROGRAM,” which contained section 160(a), quoted above. 42 U.S.C. § 10172.
Under section 160(a) of the amended NWPA, site characterization activities at Hanford were terminated 90
days after enactment of the 1987 Act, on March 21, 1988. Since PETT was to continue until site
characterization was terminated at Hanford, it is understandable that there was no mention in section
116(c)(6) of payments equal to taxes ending on the effective date of the 1987 Act. Based on the foregoing
analysis, we have concluded that RW has failed to show the State of Washington's PETT €ligibility ended
before March 21, 1988.

5. Grantsfor financial assistance to Tribal Governments

Thereisevidence in the record that the amount of Hanford site characterization budget expenditures that the
State used to compute the amount of B&O in its PETT claim included grants that were paid to the
governments of Indian Tribes. RW’s Hearing Exhibit 6; testimony of Jerry Hammond, supra. Federal
govemmat grants are generally exempt from the B& O tax, according to the testimony of Donn Smallwood,
supra,and a DOR pamphlet entitled “Information on the Washington State BUSINESS & OCCUPATION
TAX,” abmitted as State’' s Hearing Exhibit 8. Even viewing DOE' s role in the Hanford site characterization
process as that of a general contractor, if the Department’s payments to Triba governments were Federa
grants, they do not qualify as site characterization activities under the NOIP, and therefore, should not be
oounted toward DOE's B& O tax equivaent. The record is inconclusive about the amount of these payments,
and we will direct the parties to confer with each other about them and include that information on the joint
report which they are to file after receiving this Decision.
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V. Conclusion

Based on the foregoing analysis of the record, we have reached the following determinations on the mgjor
issues involved in this apped:

(D) The State of Washington has met its burden of proving that RW’ s application of the NWPA to the facts
of thiscase initsDetermination to deny the State’' s PETT claim for the Washington B& O tax, was erroneous
in fact and in law, and arbitrary and capricious. We have aso determined that the State had the requisite
taxing authority under Washington law and tax practice to apply the B&O tax to the Hanford BWIP site
characterization, and that it was reasonable and proper on the basis of the entire legal and factua record to
use the cost of the BWIP budget expenditures as the basis for calculation of that tax. Thus, we conclude
thet RW should have granted the State’ s PETT claim as submitted, subject to certain exceptions noted below.

(2 We are unable to determine whether the entire amount expended for the Hanford BWIP site
dhaeradgization should have been taxed under the “services’ rate, or taxed at different B& O tax rates based
on the activities involved. We cannot decide this issue on the basis of the present record because we lack
information about the relevant portions of the Federal budget legidation that appropriated funds for site
characterization during the period concerned. Thisinformation is necessary under the applicable case law
to determine whether the budgets for the BWIP site characterization more closely resembled alump sum
contract, or a contract in which specific items were separately valued. If the budget legidation specificaly
authorized or appropriated separate amounts of money for distinct tasks, it may be proper to “bifurcate” the
B& O tax and apply different rates of B& O tax for specific activities.

(3) There has been no showing made under the applicable case law that any part of the overall BWIP
expenditure attributable to payments for activities undertaken by DOE’ s contractors and subcontractors
should be"goportioned” between Washington and other States, in which case the amount of B& O tax liability
for PETT would have been reduced accordingly.

(@ Trepaiodd PETT digibility should run from May 28, 1986 to March 21, 1988. May 28, 1986 is the date
on which the Hanford BWIP became a “candidate site” for site characterization as a possible repository
location, and March 21, 1988 is the date on which the Hanford site characterization was effectively
terminated under the 1987 amendment to the NWPA.

(5) Grants to Indian Triba Governments may not be properly included among the costs used to determine
DOE’s PETT obligation for the B& O tax. We direct the parties to confer with each other and submit a
report to supplement the record regarding the grants that were paid to the Tribal Governments under the
NWPA, andinwhat amounts. The basis for calculating the B& O tax ligbility for PETT should be accordingly
reduced.
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VI. Reporting Requirements

For the reasons explained above, we are directing the parties to confer with each other, and submit ajoint
report to the OHA including the following matters. (1) the DOE’s treatment of business and income taxes
in its PETT settlement with the State of Nevada; (2) the terms of the Federa budget legidation that
gopropriated funds for the Hanford BWIP site characterization during the period of PETT digibility; (3) the
rdevant grants to Indian Tribal Governments; and (4) the recal culation of Washington's PETT claim, based
on the period of PETT dligibility determined in this Decision, with interest through July 31, 2002. The joint
report should be submitted to the OHA within 45 days of the issuance of this Decision.

VII. Use of Alternative Dispute Resolution

With this determination, OHA has resolved the major legal issues regarding the State of Washington's
dighility for PETT for the B& O tax. We therefore provide a framework for the parties to use for negotiating
with each other to reach afinal resolution of this matter. There is a precedent in the PETT area for
settlements. RW has settled with Nye County, with Nevada, and with Benton County. The Alternative
Digaute Resolution Act, 28 U.S.C. § 651, encourages the use of ADR within the Federa court system. The
Berton County settlement came about through mediation after a smilar Decision by the OHA. The parties
should contact the Director of the Office of Dispute Resolution in DOE’s Office of General Counsd for
assistance in finding a suitable mediator who can assist the parties to resolve remaining issues. The parties
will be required to submit a status report to the OHA on the settlement negotiations that we direct them to
initiate.

IT ISTHEREFORE ORDERED THAT:
(1) The appedl filed by the State of Washington (State) Department of Revenue of the March 23, 1999

Determination by the Department of Energy Office of Civilian Radioactive Waste Management (RW) is
hereby granted in part, and denied in part, as set forth in paragraph (2) below.

(2) The March 23, 1999 RW Determination is hereby reversed and set aside, except that:
(& The period of PETT digibility for the State shall be May 28, 1986 through March 21, 1988.

(b) Federal grants to Indian Tribal Governments shall not be counted as costs of the Hanford site
characterization for purposes of computing the amount of B& O tax for the PETT grant to the State.

(3 No later than 45 days after the date of issuance of this Decision, the parties shall submit a joint report to
the Office of Hearings and Appeals, addressing the following matters: (1) the DOE'’ s treatment of business
and income taxes in its PETT settlement with the State of Nevada; (2) the terms of the Federal budget
legidation that appropriated funds for the Hanford BWIP site characterization during the period of PETT
digibility; (3) the grantsto Indian Tribal Governments,
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and (4) the recalculation of Washington’s PETT claim, based on the period of PETT digibility determined
in this Decision, with interest through July 31, 2002.

(4 This matter is hereby remanded to RW, which shall confer with the State, and within 60 days of the date
of this Decison and Order, implement the findings and conclusions set forth herein by issuing a revised
determination granting the State PETT based on the Washington Business and Occupation Tax, computed
by usng the cost of the expenditures for the Hanford site characterization, asif the Site characterization had
ben paformed by aprivate general contractor. The amount of interest on the PETT grant shall be cal culated
through July 31, 2002.

(5 Nolaer than 75 days after the date of issuance of this Decision and Order, the parties shall submit ajoint
report to the Office of Hearings and Appeals, explaining their progress toward afinal, negotiated resolution
ontheamount of the State’ s PETT grant. If for some reason the parties are unable to reach afina resolution
on the amount of the State PETT grant before submitting their 75 day report, the Office of Hearings and
Appeals will proceed to issue a supplemental order fixing the amount of the PETT grant.

George B. Breznay
Director
Office of Hearings and Appedls

Date: June 25, 2002



